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United States Court of Appeals for tlie 

District of Columbia 

a District Court of the United States for the | 

District of Columbia. | 

No. 87970 At Law | 

EIathleen Carter Cohen, Plaintiff, ! 


vs. 

Marx Jewelry Company, a corporation and Charle 

Greeman, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of j the 
United States for the District of Columbia, at|the 
City of Washington, in said District, at the tiknes 
hereinafter mentioned, the following papers \^ere 
filed and proceedings had, in the above-entitled 
cause, to wit:— I 

1 Filed September 1-1936 j 

In the District Court of the United States for the Disf:rict 

of Columbia I 

Law No. 87970 j 

Kathleen Carter Cohen, 5620 Colorado AvenueJ 
Washington, D. C., Plaintiff, 

vs. 

Marx Jewelry Company, a Corporation, 701 Seventh Street, 

N.W., Washington, D. C. j 

Charles Greeman, 701 Seventh Street, N.W., | 
Washington, D. C., Defendants. I 

Declaration | 

The plaintiff, Kathleen Carter Cohen, sues the defenkants 
Marx Jewelry Company, a Corporation, and Charles Gree¬ 
man, for that heretofore, on, to-wit,—^the 19th day of May, 
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1936, and for a long time prior thereto, the defendant Marx 
Jewelry Company, was and still is a corporation organized 
and existing under and by virtue of the laws of the District 
of Columbia; that on said date the defendant Marx Jew¬ 
elry Company, acting by and through its agents, servants 
and employees, maintained and operated a jewelry store in 
premises located at 701 Seventh Street, Northwest in said 
District; that on said date and for a long time prior thereto, 
the said defendant had in its employ as an agent, servant 
and employee, the defendant Charles Greeman, who vras the 
credit manager of said store, and charged with the duty, 
among others, of collecting the accounts of the defendant 
Marx Jewelry Company; and .for that before and at about 
the time of the committing by the defendants of the 
2 grievances hereinafter mentioned, the plaintiff was 
* temporarily residing in the District of Columbia 
where she was employed in the Soil Conservation Service, a 
branch of the Department of Agriculture of the United 
States of America; and for that before and at about the 
time of the committing of the grievances of the defendants, 
hereinafter mentioned, the plaintiff was unmarried, her 
maiden name being Kathleen Carter, and her legal domicile 
was that of her parents, in the City of Spartanburg, State 
of South Carolina; and for that whereas the plaintiff now 
is a good, true, honest, just and faithful citizen of the United 
States, and as such has always behaved and conducted her¬ 
self, and until the committing of the grievances by the de¬ 
fendants as hereinafter mentioned, both as an individual 
and as an employee of the Government of the United States 
as aforesaid, was a person of good name, credit and repu¬ 
tation, and was alwrays reputed, esteemed, and accepted 
by and amongst her neighbors, acquaintances, business 
associates, and other good and worthy citizens of the United 
States, to-wdt^ in the State of South Carolina and the Dis¬ 
trict of Columbia, to whom she is in any wise known, to be 
a person of good name, fame, credit, honesty and integrity; 
yet the defendants, well knowing the premises, but contriv¬ 
ing, and wickedly, and maliciously intending to injure the 
plaintiff in her good name, fame, credit and reputation, and 
to bring her into public scandal, infamy and disgrace vrith 
and amongst all her neighbors, her superior officers in the 
Government of the United States, where she was employed 
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as aforesaid, and other good and worthy citizens, and! to 
cause it to be suspected and believed by such persons t^at 
the plaintiff had been guilty of criminal and dishonest con¬ 
duct, and to ruin the plaintiff’s credit and injure her I in 
her employment vith the United States Government 
3 as aforesaid, and to vex, harass, oppress, impoverish 
and wholly ruin the plaintiff, the defendant Marx 
Jewelry Company, heretofore on, to-wit, the 19th day of 
May, 1936, acting by and through its agent, servant and 
employee, the defendant Charles Greeman, who was fet¬ 
ing in the course of and in the scope of his employment as 
credit manager for the defendant Marx Jewelry Company, 
as aforesaid, falsely, wrongfully, wickedly and maliciously 
did compose and publish^ and cause and procure to be pub¬ 
lished, of and concerning the plaintiff individually, under 
her maiden name of Kathleen Carter, and as an emplqyee 
of the United States Government as aforesaid, a certain 
false, scandalous, malicious and defamatory libel in | the 
form of a letter, which was sent through the United States 
mails to the Chief Clerk, Soil Conservation, Departmenjt of 
Agriculture, Spartanburg, South Carolina, which said | let¬ 
ter was in words and figures as follows: 

May 19, 1936. 

“Chief Clerk, 

Soil Conservation, 

Dept, of Agriculture, 

Spartensburg, S. C. j 

Dear Sir: I 

We are taking the liberty of calling to your attentioijL the 
indebtedness of one of your employees, a Miss Katl^leen 
Carter, and in so doing we are enclosing letters which will 
prove our claim, by her signatures. 

You will find a copy of our letter to her on August 2nd, 
her letter to our attorney, Mr. Hirshman, on July 27thj and 
her recent letter, denying the claim, on April 25th, 19^6. 

If you will check the signature on the last letter received 
and the letter to Mr. Hirshman, you will find they are iden¬ 
tical, and we feel that Miss Carter is deliberately evading 
payment of a just debt. The balance due is still $4.50L and 
we have received no payment since May 20, 1935, at which 
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time she was employed in the local branch of the Agricul¬ 
ture. 

‘‘We will greatly appreciate anything you may do 
4 for us in this matter, and ask that you kindly return 
the enclosed letters for our files. We are enclosing 
a stamped envelope for this purpose. 

Thanking you in advance, 

Yours very truly, 

MARX JEWELRY COMPANY 

By CHAS. GREEMAN 
CG/C ' Credit Manager/^ 

That the letters referred to in the letter of May 19, 1936, 
were in words and figures as follows: 

July 27,1935. 

“Simon Hirshman, Esquire, 

Woodward Building, 

Washington, D. C. 

Dear Sir: 

This is to advise you that my bill with the Marx Jewelry 
Company is not $14.50 but $4.50. I am sure if you call their 
attention to this error, they will will advise you that I am 
correct. As to the jewelry in question, it was lost several 
weeks after it was purchased because of a faulty catch on 
the bracelet. Considering the fact that it would never have 
been lost if the workmanship on it had been perfect, I am 
sorry that I every paid as much on it as I did. I took the 
watch back shortly after it was purchased because of a 
faulty catch on the bracelet and they replaced the bracelet. 
The very day after this replacement, the bracelet broke 
again and the watch was lost. 

Very truly yours, 

(Signed) KATHLEEN CARTER.” 

“17374 August 2nd, 1935. 

Miss Kathleen Carter, 

40 Adams Street, N. W., 

City 

Dear Miss Carter: 

Your letter to Mr. Hirshman was turned over to us for 
our attention. 
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I 

We are sorry to hear that you lost your watch, buj as 
you yourself said, we tried to help you by replacing a 
faulty bracelet with a new one. | 

There is still a balance due on your account $4.50. I 

Unless this amount is paid it will be necessaryl for 
5 us to instruct our attorney, Mr. Hirshman, to j file 
suit against you. In this event your contract calls 
for an additional $10.00 for attorney fees plus any court 
costs involved. 

We feel that for the sake of this small amount yoii do 
not wish to have us file suit. In the event that you cainot 
pay the entire amount at this time, we will be glad id ac¬ 
cept weekly payments. However, unless we hear fromjyou 
not later than Wednesday, August 7th, 1935, we will in¬ 
struct Mr. Hirshman to proceed. 

Yours very truly, 

MAKX JEWELEY COMPANY 

By., 

CG/G- Credit Manager 

April 25, ’36 

‘‘Marx Jewelry Co. j 

Washington, D. C. 

Att: Credit Mgr. 

Dear Sirs: 

Enclosed you will find letter which was forwarded t^ me 
from Washington. Evidently there is another Katl|leen 
Carter, and I would appreciate it very much if you ’wjould 
take this matter up with the right party. I have njever 
bought anything from your company—in fact I have nlever 
been in your store. However, I am employed by the Dept, 
of Agri. in Washington but am in the Soil Conservation 
Service which is a branch of the Agricultural Dept, j 

I realize that this was an error—but in the future please 
do not send me the other person’s mail. | 

Yours truly, j 

(Signed) KATHLEEN CAETEE. 

147 Mills Avenue, 

Spartanburg, S. C.” 
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That the plaintiff was not at the time of the composing and 
publication of said letter of May 19, 1936, indebted unto the 
defendants Marx Jewelry Company and did not write the 
letter of July 27,1935 to the defendant Marx Jewelry Com¬ 
pany's attorney, Mr. Simon Hirshman but did write the 
letter of April 25, 1936 to the defendant Marx Jewelry 
Company in which she denied any liability to said defen¬ 
dant; plaintiff further avers that the letter of Au- 
6 gust 2,1935 was not addressed to nor meant for her, 
that she did not receive the same and denies that she 
is guilty of any of the acts or matters complained of in said 
letter of May 19,1936; that by reason of the committing of 
the grievances of the defendants as aforesaid the plaintiff 
has been and is greatly injured in her good name, fame and 
credit, and brought into public scandal, infamy and dis¬ 
grace, with and amongst her neighbors, superior officers 
and business associates in the Government of the United 
States where she is employed as aforesaid, and other citi¬ 
zens, insomuch that divers of those neighbors and business 
associates, to "whom the innocence and integrity of the 
plaintiff were unknown, have, on account of the committing 
of the said grievances of the defendants, as aforesaid, from 
thence hitherto suspected and believed, and still do suspect 
and believe the plaintiff to have been, and to be a person 
guilty of criminal and dishonest conduct, and evading pay¬ 
ment of a just debt and have by reason of the committing 
of the said grievances by the defendants as aforesaid, from 
thence hitherto whollv refused, and still do refuse to have 
any transaction, acquaintance or discourse with the plain¬ 
tiff, as they \Vere before used and accustomed to have, and 
the plaintiff has suffered great humiliation and anxiety and 
pain of mind, all to the damage of the plaintiff in the sum 
of Twenty-five Thousand Dollars ($25,000.00). 

Wherefore', the plaintiff brings this suit and claims of 
and from the defendants, and each of them, the sum of 
Twenty-five Thousand Dollars ($25,000.00), besides costs. 

JAMES M. EAENEST 
Attorney for Plaintiff, 
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7 Demurrer j 

Filed September 19 1936 j 

#«***«••! 

I 

Now come the defendants, Marx Jewelry Companyl a 
body corporate, and Charles Greenman, by their attor¬ 
ney, and says that the declaration is bad in substance. 

SIMON HIRSHMAN 
Attorney for Defendants, 

Note: Among the matters of law intended to be argiied 
at the hearing of the foregoing Demurrer is the following: 

1. The declaration does not set forth any cause of action. 

2. The writings complained of are not libelous per se and 

no special damages are alleged. | 

SIMON HIRSHMAN 
Attorney for Defendants, 

Memorandum | 

SEPTEMBER 25—1936. | 

Plaintiff’s Points and Authorities in Opposition to |De¬ 
murrer—^filed. I 

District Court of the United States for the District |)f 

Columbia 

Thursday, October 8, 19c^. 

Session resumed pursuant to adjournment, Hon. Jo^ph 

W. Cox, Justice, presiding. | 

I 

« * * « • * « •! 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, an4 the 
same is hereby sustained. | 

8 To the foregoing order an exception is dtily lioted 

and allowed. j 

Wherefore, it is considered that plaintiff take nothing by 
this action that defendants go hence without day, be for 
nothing held and recover of plaintiff their costs of defense 
to be taxed by the clerk and have execution thereof. | 
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From the foregoing judgment the plaintiff by her attor¬ 
ney of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100) with leave 
to deposit Fifty Dollars ($50) cash with the clerk in lieu 
thereof. 


Memorandum 

OCTOBER 30—1936. 

Undertaking on Appeal Approved and filed. 


9 Assignments of Error 

Filed October 30 1936 

##••*«** 

1. The Court erred in sustaining the Demurrer of the 
Defendants. 

2. The Court erred in entering judgment for the defen¬ 
dants and taxing their cost of defense against the plaintiff. 

3. The Cohrt erred in holding that the writings com¬ 
plained of were not libelous per se. 

4. The Court erred in holding that the Declaration did 
not set forth a cause of action against the defendants or 
either of them. 

JAMES M. EARNEST 
Attorney for Plaintiff 

Service of a copy of the foregoing Assignments of Error 
is hereby acknowledged this 29th day of October, 1936. 

SIMON HIRSHMAN 
Attorney for Defendant 

10 Designation of Record 

Filed October 30 1936 

« • * * , m * * # 

Comes now the plaintiff, Kathleen Carter Cohen, by her 
attorney, and designates the parts of the record to be in¬ 
cluded in the Transcript, said parts being considered suffi- 


KATHLEEN C. COHEN VS. MARX JEWELRY CO., ET AL. 


,9 


cient for the determination of the questions raised on th^s 
appeal, viz.: | 

1. Caption. I 

2. Declaration. I 

3. Demurrer of the Defendants. j 

4. Memorandum showing filing of Plaintiff’s Points and 
Authorities in Opposition to Demurrer of the Defendanxs. 

5. Minute Entry showing action of the Court sustaining 
the Demurrer and entering judgment for the Defendants. 

6. Minute Entry showing Action of the Plaintiff in Elect¬ 
ing to Stand Upon her Declaration, and noting exception to 
Court’s action. 

7. Memorandum of Noting of Appeal in Open Court and 

fixing penalty of cost bond of $100.00. I 

8. Memorandum of Filing of Cost Bond and Approval! of 
same by Clerk. 

9. Assignments of Error. 

11 10. This Designation of Eecord. 

I 

JAMES M EARNEST [ 
Attorney for Plamtiw 

Service of a copy of the foregoing Designation of Record 
is hereby acknowledged this the 29th day of October, 1936. 

SIMON HIRSHMAN 
Attorney for Defenda/^t 
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District Court of the United States for 
the District of Columbia. 


United States of America, i 

District of Columbia^ ss: ! 

I, Charles E. Stewart, Clerk of the District Court o^ the 
United States for the District of Columbia, hereby cejrtify 
the foregoing pages numbered from 1 to 11, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is ijaade 
part of this transcript, in cause No. 87970 at Law, wherein 
Khthleen Carter Cohen is Plaintiff and Marx Jewelry Com¬ 
pany, a corporation, et al are Defendants, as the saifie re¬ 
mains upon the files and of record in said Court. I 
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In Testimony Whereof, I hereunto subscribe my name 
and ajQSLx the seal of said Court, at the City of Washington, 
in said District, this 3rd day of December, 1936. 

' C E STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 6889. Kathleen Carter Cohen, 
Appellant, vs. Marx Jewelry Company &c., et al. United 
States Court of Appeals for the District of Columbia 
Filed Dec 22 1936 Moncure Burke, Clerk 
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United States Court of Appeal^ 
for the District of Columbia 

« I 

Januaby Term, 1937. j 

No, 6889. j 

KATHLEEN CARTER COHEN, I 

Appellant, j 

V. j 

MARX JEWELRY COMPANY, and | 
CHARLES GREEMAN, | 

Appellees. I 

I 

I 

BRIEF FOR APPELLANT. | 

This is an appeal from a judgment of the District 
Court of the United States for the District of Col^- 
bia, dismissing an action at law filed by the appelmnt 
against the appellees. 

The action filed by the api>ellant is to recover gen¬ 
eral damages for certain libelous statements, whicb are 
fully and particularly set forth and discussed hejein- 
after. The appellees filed a demurrer to the appel¬ 
lant’s declaration; and the court below sustained the 
demurrer. Thereupon, the appellant elected to stend 
upon her declaration, and the judgment dismissing the 
action was entered by the lower court. 
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Since the case was disposed of in the court below 
upon the appellees’ demurrer, the only facts in the 
record are those contained in the appellant’s declara¬ 
tion. For convenience, the appellant will hereinafter 
be referred to as the “plaintiff,” and the appellees 
will be referred to as the “defendants,” in accordance 
with the position occupied by the parties respectively 
in the lower court. 

The Declaration. 

The averments of the declaration show that the de¬ 
fendant Marx Jewelry Company is a corporation, and 
on the 19th day of May, 1936, acting by and through 
its agents, Servants, and employees, maintained and 
operated a jewelry store in the District of Columbia; 
that said defendant had in its employ as an agent, 
servant, and employee, the defendant Charles Gree- 
man, who was the Credit Manager of said store, and 
charged with the duty, among others, of collecting the 
accounts of the defendant Marx Jewelry Company. 

That plaintiff was temporarily residing in the Dis¬ 
trict of Columbia, where she was employed in the Soil 
Conservation Service, a branch of the Department of 
Agriculture of the United States of America; that she 
was unmarried, her maiden name being E[athleen Car¬ 
ter, and her legal domicile was that of her parents, in 
the C^ty of Spartanburg, State of South Carolina. 

That plaintiff was a person of good name, credit, and 
reputation, and was always reputed, esteemed, and ac¬ 
cepted, by and amongst her neighbors, acquaintances, 
business associates, and other good and worthy citi- 
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zens of the United States, in the State of South Car|o- 
lina, and in the District of Columbia, to be a person ^f 
good name, fame, credit, honesty, and integrity. | 

That defendants, well knowing the premises, ijut 
contriving and wickedly and maliciously intending | to 
injure plaintiff in her good name, fame, credit, a|id 
reputation, and to bring her into public scandal, in¬ 
famy, and disgrace with and amongst all of her neigh¬ 
bors and her superior officers in the government of ihe 
United States where she was employed, and to wholly 
ruin the plaintiff, and defendant Marx Jewelry Com¬ 
pany, acting by and through its agent, servant, ^nd 
employee, the defendant Charles Greeman, who yas 
acting in the course and scope of his employmentj as 
Credit Manager of the defendant Marx Jewelry Com¬ 
pany, falsely, wrongfully, wickedly, and malicioijisly 
did compose and publish of and concerning the plain¬ 
tiff individually, under her maiden name of Kathleen 
Carter, and as an employee of the United States Gov¬ 
ernment as aforesaid, a certain false, scandalous, |^a- 
licious, and defamatory libel in the form of a letter 
which was sent through the United States mail toj the 
Chief Clerk, Soil Conservation, Department of Agri¬ 
culture, Spartanburg, South Carolina, the substance 
of which is as follows: | 

“We are taking the liberty of calling to you|r at¬ 
tention the indebtedness of one of your employees, 
a Miss Kathleen Carter, and in so doing w^ are 
enclosing letters which will prove our clainji, by 
her signatures. ! 

You will find a copy of our letter to her Au¬ 
gust 2nd, her letter to our attorney, Mr. Hirsh- 
man, on July 27th, and her recent letter, denying 
the claim, on April 25th, 1936. 
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If you will check the signature on the last letter 
received and the letter to Mr. Hirshman, you will 
find they are identical, and we feel that Miss Car¬ 
ter is deliberately evading payment of a just debt. 
The balance due is still $4.50, and we have received 
no payment since May 20, 1935, at which time she 
w’as employed in the local branch of the Agricul¬ 
ture.’’ 

That plaintiff at the time of the composing and pub¬ 
lication of said letter was not indebted to the defend¬ 
ant Marx Jewelry Company; that she did not write the 
letter of July 27,1935, but did write the letter of April 
25, 1936, to ^he defendant Marx Jewelry Company, in 
which she denied any liability to said defendant; that 
the letter of August 2, 1935 was not addressed to or 
meant for, the plaintiff, and that she did not receive 
the same; and that she is not guilty of any of the acts 
or matters complained of in said letter of May 19,1936; 
that by reason of the committing of the grievances of 
the defendants, as aforesaid, the plaintiff has been and 
is greatly injured in her good name, fame, and credit^ 
and brought into public scandal, infamy, and disgrace, 
with and amongst her neighbors, superior officers and 
business associates in the government of the United 
States, insomuch that divers of such neighbors and 
business associates suspect and believe the plaintiff to 
have been and to be a person guilty of criminal and 
dishonest conduct and evading payment of a just debt* 

TTie Demurrer. 

The objections raised by the demurrer (R. 7) are as 
follows: 

1. The declaration does not set forth any cause of 
action. 
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2. The writings complained of are not libelous ^er 
se and no special damages are alleged. 

Decision of Lower Court. 

In the argument of the demurrer in the lower coujrt, 
the Court stated that the writing complained of did 
not charge plaintitf with the commission of a criine 
nor was there any allegation of special damages; tl^at 
while he was unable to free his mind from some doibt 
on the subject, nevertheless, he was inclined to the view 
that the writing was not libelous per se, when tested 
by the rule laid down by this court in the case of Holtz 
V. National Furniture Compawy, 61 App. D. C. 80, since 
it concerned a person to whom credit was not essential 
to success. Under this view of the matter, the cojirt 
sustained the demurrer. 

Assignments of Error. 

The errors assigned by the plaintiff (B. 8) are that: 

1. The Court erred in sustaining the demurrer of 
the defendants. 

2. The Court erred in entering judgment for the 

defendants and taxing their cost of defense against |the 
plaintiff. | 

3. The Court erred in holding that the writik 
complained of were not libelous per se, 

4. The Court erred in holding that the declaratjion 
did not set forth a cause of action against the defend¬ 
ants or either of them. 


gs 
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Argument. 

In the argument the four assignments of error will 
be considered together. 

Writing Libelous Per Se As A Matter of Law. 

It is well settled and a familiar rule of law, that the 
allegations of the declaration are deemed admitted by 
a demurrer. Hence, the falsity and the publication of 
the letter of May 19, 1936, are deemed admitted, and 
it would seem superfluous to cite authorities in sup¬ 
port of this proposition. 

The record shows ihat a party having the same name 
as plaintiff was indebted to the defendant Marx Jewel¬ 
ry Company, in the amount of $4.50, for certain jewel¬ 
ry; and that under date of July 27, 1935, the debtor 
had acknowledged the indebtedness, in writing. (R. 4.) 
The defendants experienced some difficulty in collect¬ 
ing this debt (B. 3) and apparently laboring under a 
misapprehehsion as to the identity of the debtor, ad¬ 
dressed a letter to the plaintiff wherein they charged 
plaintiff with the indebtedness and sought to collect it. 

This letter was forwarded to plaintiff at her home in 
Spartanburg, South Carolina. The plaintiff under 
date of April 25, 1936, returned said letter to the de¬ 
fendants, stating there evidently was another Kath¬ 
leen Carter since she had never purchased anything 
from the defendant Marx Jewelry Company, and in 
fact had never been in said defendant’s store. The 
plaintiff further advised the defendants that she was 
employed in the Soil Conservation Service of the De¬ 
partment of Agriculture, in Washington. (R. 5.) 
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Thereupon, the defendants composed and publish|ed 
the letter of May 19, 1936, which significantly was Ad¬ 
dressed to the Chief Clerk, Soil Conservation, Depart¬ 
ment of Agriculture, Spartanburg, South Carolina. 
What the statements in the letter charge is perfectly 
clear. They unambiguously charge that plaintiff is in¬ 
debted to the defendant Marx Jewelry Company; ^nd 
that the defendants are enclosing letters which ^dll 
prove their claim; namely, “a copy of our letter to her 
of August 2, her letter to our attorney, Mr. Hirshm^n, 
on July 27th, and her recent letter, denying the cla\m, 
on April 25, 1936’’ (R. 3). j 

The statements further charge that the signatures 
on the letter of April 25, 1936, written by the plainl|iff, 
and on the letter of July 27,1935, written by the otjier 
Kathleen Carter, ^'are identical’ and that plaii^tiff 
^^is deliberately evading payment of a just debt,” |(B. 
3.) Lastly, they charge that the balance due” is still 
$4.50, and that no payment has been received since Ufay 
20, 1935, at which time plaintiff was employed in the 
local broMch of the Agriculture,” (R. 3, 4.) 

These charges unequivocally impute falsehoods to 
plaintiff. Moreover, they clearly charge plaintiff 'vdth 
dishonest conduct, namely, deliberately evading pay¬ 
ment of a just debt by seeking to disavow or discl^m 
her signature. Webster (TwentietlT Century Dictjion- 
ary), defines evade as “to avoid by dexterity, to esdape 
by artifice, to elude by subterfuge.” Unquestionably, 
the charges tend to bring plaintiff into contempt, ifidi- 
cule and disgrace. Hence, they are libelous pefj se, 
since it is not essential that they also charge a cjdm- 
inal offense. 
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The rule is firmly established that any written 
charges imputing falsehoods or implying want of ver¬ 
acity, are libelous per se. 

36 C. J. 1170; 

17 R. C. L. 289; 

Lindley v. Horton, 27 Oonn. 58; 

Morgan v. Andrews, 107 Mich. 33; 64 N. W. 

869; 

Paxton V, Woodward, 31 Mont. 195; 78 P. 215; 

Monson v\ Lathrop, 96 Wise. 386; 71 N. W. 

596; 

Dwyer v, Libert, 30 Idaho 576; 167 P. 651; 

Rider v. Rulison, 26 N. Y. S. 234; 

Hal;t V. Evening News Ass'n, 94 Mich. 114: 

53N. W.952; 

Tuyes Chambers, 144 La, 723; 81 So. 265. 

In Divyer v, Libert, supra, plaintiff filed an action 
based on a publication charging him with knowingly 
making false statements in connection with a business 
transaction. The complaint contained no colloquium 
or innuendo, and no special damages were alleged. The 
court said: 

“We have no doubt that the written publication 
of the words alleged in the complaint is actionable 
per se. Truthfulness is one of the basic virtues, 
perhaps the most fundamental of all. To charge a 
man in a written publication with willful falsehood 
♦ in the matter of a serious business transaction 
must necessarily expose him to contempt and have 
a tendency to lower him in the common estimation 
of citizens.’’ 

In Rider v. Rulison, supra, the court said: 

“It seems to me that charging a man with being 
‘perfectly unreliable’, ‘that he cannot tell the 
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truths and that ‘any financial obligation does not 
seem to distress him in the least,’ * * * is some¬ 
thing that has tendency to hold one up to scorn and 
bring him into ridicule and contempt, and diminish 
his respectability, and as such is libelous per se, 
and being so, it was not necessary to either allege 
or prove special damages.” (Italics ours.) 

In Hatt V, Evening News Association, supra, the 
court, in holding that a newspaper article was libelous 
per se as tending to bring ridicule and contempt upon 
the plaintiff, said: 

“It is charged in this article, first, that the 
plaintiff was engaged to the young lady referred 
to, but that the wedding was set for the evening 
when the publication was made, and that the nian 
to whom she was in fact married was a cousin! of 
the plaintiff. The article contains a statement that 
the plaintiff denied both the alleged relationship to 
William Hatt and the alleged engagement. This 
amounted to charging plaintiff with uttering a 
falsehood.'^ (Italics ours.) 

In Tuyes v. Chambers, supra, there was an action for 
alleged slanderous and libelous words in which |the 
grounds of complaint were: (1) remarks made byjde- 
fendant to the effect that plaintiff was a “deadbeat” 
and that she was “no lady”; (2) printing and pub¬ 
lishing plaintiff’s name on a list of delinquent debtors. 
The court said: 

“Such charges, when made orally, give risi to 
special damages, which must be alleged and 
proven, yet, when made in writing and published 
they become actionable per se, (Citing cases.) tThe 
alleged list or circulars do not state in so ndany 
words that plaintiff is a ‘deadbeat’, or is seeding 
to avoid a pist debt, but the logical result and in¬ 
tention was to convey that impression to the read¬ 
er.” 
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The Court then held that: 

charge that one is trying to avoid cmd re¬ 
fuses to pay an honest debt, when made in writing 
and published, is actionable per se/’ (Italics 
ours.) 

These cases recognize that there is a well settled dis¬ 
tinction between written and mere oral defamation in 
respect to its actionable character. This distinction is 
stated in 17 R. C. L. 263, as follows: 

‘‘Defamatory words when spoken are ordinarily 
not actionable per se, unless they impute a crime; 
but written or printed words are actionable when 
they subject the person to disgrace, ridicule, 
odium or contempt in the estimation of his friends 
and acquaintances or the public.” 

In the oft-cited case of PoUard v. Lyon, 91 U. S. 225, 
which was a slander case arising in the District of 
Columbia, the court said: 

“• * * it must be borne in mind that there is a 
marked distinction between slander and libel, and 
that many things are actionable when written or 
printed and published which would not be action¬ 
able if inerely spoken, without averring and prov¬ 
ing special damages.” 

This rule as enunciated by the Stipreme Court has 
been recognized and consistently followed by this 
court. 

In the case of Bailey v, Holland, 7 App. D. C. 185, 
this court said as follows: 

“Anjr published writing that imputes criminal 
or dishonest conduct to another, or that tends to 
disgrace him and bring him into hatred, contempt, 
or ridicule is a libel. (Citing cases.) Where it does 
not appear that such statements or charges are 
true or have been justifiably made, malice is pre¬ 
sumed from their utterance.” 
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In the case of Washington Gas Light Cow/pan/y \o. 
LoMsden, 9 App. D. C. 508 (affirmed in 172 U. S. 534, ^3 
L. ed. 543), this court said as follows: | 

“Any and all publications in writing or in priit, 
imputing to another crime, or disgraceful, br 
fraudulent, or dishonest conduct, or which are iln- 
jurious to the private character or credit of aln- 
other, or which tend to render a party ridiculous 
or contemptible in relation to public life, are 
libelous, and an action for damages is maintain¬ 
able against the writer and publisher * • 

In the case of Washington Times Co. v. Downey, 26 
App. D. C. 258, this court said: j 

“Whether any of the statements in the publi^- 
tion complained of amount to a charge of a co)n- 
mission of a criminal offense, though a trivial ojie, 
is immaterial, for, without doubt, they do contain 
charges tending to bring the plaintiff into con¬ 
tempt, ridicule; and disgrace. Consequently i:he 
publication is actionable per 

In Poston V. Washington, Alexamdria, and ML 
Vernon Railroad Co., 36 App. D. C. 359, this court said 
as follows: 

“WTiether it (the publication) substantially 
charges plaintiff with the crime of false sweari^ig, 
as claimed, we need not pause to hear, for iti is 
plain that it tends to bring him into ridicule, cbn- 
tempt, and disgrace, and therefore furnishes suffi¬ 
cient foundation for the action.’’ 

In Washington Herald Compcmy v. Berry, 41 Abp. 
D. C. 322, this court said as follows: j 

“Where the charges in a publication tendj to 
bring the plaintiff into contempt, ridicule, or ^s- 
grace, they are libelous per se, and it is not ne^s- 
sary that they charge a criminal offense also.’f 
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In the case of Lcme v. Washington Daily News, Vol. 
64, W. L. R., 1044, this court said: 

“Also it is well settled that if statements, whose 
meaning * * * is so unambiguous as reasonably to 
bear but one interpretation, tend to bring, the 
plaintiff into contempt, ridicule, and disgrace they 
are libelous per se, and this even though they do 
not actually charge the plaintiff with the commis¬ 
sion of a crime/’ 

Here the words complained of are unequivocal in 
their import; and when considered in the light of the 
foregoing decisions, are obviously defamatory. It was 
not necessary to employe colloquium or innunendo to 
explain their application and meaning. They are not 
of doubtful significance but derive their libelous 
character from their own intrinsic force and not bv vir- 
tue of extraneous facts. Since, therefore, the words 
are so unambiguous as to bear but one interpretation, 
they are libelous per se as they clearly tend to bring 
plaintiff into contempt, ridicule and disgrace. 

Writing At Least Susceptible Of Libelous 

Construction. 

It is respectfully submitted that the writing com¬ 
plained of is libelous per se, as a matter of law, and the 
lower court erred in not so holding. However, in any 
view of the matter, the writing is susceptible in law of 
a defamatory meaning, and the case should have been 
submitted to a jury for its consideration and determi¬ 
nation. In ascertaining the thought intended to be con¬ 
veyed by the letter in question, we cannot disassociate 
the circumstances under which the letter was written 
from the letter itself or the purpose that prompted it. 
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I 

The purpose of the charges embraced in the letter 
to expose plaintiff to contempt, ridicule and disgrace, 
and to deprive her of the confidence and esteem of tf e 
public and to affect her good name, fame and credit. 
This a jury could well have said under this recorjd. 
This is the purpose which the plaintiff charges the de¬ 
fendants with having intended to accomplish by tie 
letter. 

In the case of RUey v. Ashin & Marine Compa/ny, 134 
S. C. 198; 132 S. E. 584, in a case involving an alleged 
libelous letter, the court said: 

“Words which are not libelous when spoken 
may become so when written, and a mere insinua¬ 
tion or imputation may be actionable if the mean¬ 
ing is plain. 

“The defendant in its letter said, ‘We took your 
word for your honesty when we permitted you to 
open a charge account with us; ’ then, after refer¬ 
ring to the plaintiff’s failure to make her pay¬ 
ments, ‘We are now convinced that it is not due to 
carelessness. ^ It cannot be said as a matter of law 
that these words when considered togetherJ along 
with the circumstances surrounding the parties 
and arising out of their business dealings, do hot 
carry an imputation of dishonesty, and are not, | as 
jontended for by the appellant, libelous per se.T 
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It is well settled that where a publication is suscej^ti- 
ble in law of a defamatory meaning or is capable of 
two meanings, one of which would be libelous and ac¬ 
tionable and the other not, it is for the jury to say un¬ 
der all the facts surrounding its publication, which of 
the two meanings would be attributed to it by those to 
whom it is addressed. 

Thus, in the case of Washington Herald Company v. 
Berry, supra, the charges complained of were that 
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plaintiff was a “disgruntled fanatic’’; that he had been 
disposed from office and was getting off easy with 
simply being disposed of and with nothing more being 
said concerning the manner in which he had filled his 
office. This court said: 

“Wh^re words are libelous per se the trial jus¬ 
tice can so instruct the jury leaving to them only 
the determination of damages; where they are not, 
and in the light of extrinsic facts cannot possibly 
be construed to have a defamatory meaning, he 
may withdraw the case from the jury; if not 
libelous per se, yet in the light of extrinsic facts, 
are susceptible of being construed to have a de¬ 
famatory meaning, they are to be submitted to the 
jury. Baker v. Warner, 231 U. S. 588.” 

Speaking further, this court said: 

“We agree with the learned trial justice that the 
words published were susceptible of a meaning 
that would hold the plaintiff up to public contempt 
and ridicule and disgrace. * * • But the Court did 
not direct the jury that the article was libelous per 
se as a matter of law; but left it to them to find 
whether the reading public would interpret that 
language, as they read the article in connection 
with the context published, in that way; and if 
they found that it would not be so commonly un¬ 
derstood they would find for the defendant. Not¬ 
withstanding the statement of the court that the 
words were susceptible in law of a defamatory 
meaning, it was left to the jury to say whether, as 
a matter of fact, the readers of the articles would, 
under the circumstances attending the publication, 
have so understood them.” 

Again, in the case of Lane v. Washington Dailg 
News, supra, this Court, in this connection, said as fol¬ 
lows: 

“The applicable rule of law is thus stated in 
Washington Post Co. v. Chaloner, 250 U. S. 290, in 


15 


a quotation from Commercial Pvhlislving Co, v. 
Smith, 149 Fed. 704: 

‘A publication claimed to be defamatory must 
be read and construed in the sense in which tlie 
reader to whom it is addressed would ordinarijly 
understand it. So the whole item, including dis¬ 
play lines, should be read and construed 1|o- 
gether, and its meaning and signification thfis 
determined. When thus read, if its meaning!is 
so unambiguous as to reasonably bear but ope 
interpetation, it is for the judge to say whether 
that signification is defamatory or not. If, upbn 
the other hand, it is capable of two meanin^^, 
one of which would be libelous and actionalfie 
and the other not, it is for the jury to say, under 
all the circumstances surrounding its publiJja- 
tion, including extraneous facts admissible in 
evidence, which of the two meanings would be 
attributed to it by those to whom it is addressed 
or by whom it may be read. ’ ’’ 

As shown by these authorities, the only instance in 
which a court is justified in holding that a publication 
is not libelous as a matter of law, is where its meaning 
is so unambiguous as to reasonably bear out one in¬ 
terpretation which would entirely negative a defama¬ 
tory construction. For the reasons indicated and upon 
the authorities cited, it is respectfully submitted that 
the court erred in holding that the writing complained 
of was not even susceptible of a libelous construction. 

Mistake In Identity Of Plaintiff Immaterial, j 

It is apparent that there was a mistake in the 
identity of the person named or described insofar as 
her being the real debtor involved. However, it can¬ 
not be urged that the defendants did not intend the j'et- 
ter to apply to plaintiff since the letter itself and the 
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facts and circumstances surrounding its composition 

i 

and publication conclusively show just the contrary. 

In any view of the matter, a mistake in the identity 
of the person named and described, is immaterial, since 
the law looks to the consequences of a publication, and 
not to the intent of the publisher. The rule is firmly 
established that if one publishes matters which are 
libelous and which are untrue because of a mistake in 
naming or describing the plaintiff as the person to 
whom the publication refers, the publisher is answer- 
able to the plaintiff therefor. 

17 K. C. L. 454 Note: 26 ALR 454. 

Butler V. Barrett, 130 Fed. 944. 

Butler V. Every Evening Printing Co., 140 
Fed. 934 (C. C. A.). 

Apparently this is the view of this court. In the case 
of Washington Post Company Kennedy, 55 App. D. 
C. 62, this court held that a publication describing a 
person arrested for forgery by his given name and sur¬ 
name, without his initials and his alleged occupation, 
which makes the publication refer to complainant, may, 
if defamatory, give him a right of action for libel. 

Also, in the case of Washington Gas Light Co, vs. 
Lansden, supra, this court said: 

‘‘Without the protection of privileged commu¬ 
nication, the publication of a libel is a wrongful 
act, presumably injurious to the party to whom it 
relates, and in the absence of legal excuse gives a 
right of recovery irrespective of the intent of the 
defendant who published it; and this although he 
had reason to believe the statements to be true, and 
was actuated by an honest or even commendable 
motive in making the publication.’’ (Italics ours.) 
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Rule in Holtz Case InapplicaUe. 

As already indicated, the lower court stated that the 
writing complained of did not charge plaintiff with tljie 
commission of a crime nor was there any allegatic^n 
of special damages; and that when the writing was 
tested by the rule laid down by this court in Holtz v. 
National Furniture Company, supra, it was not libelohs 
per se. I 

Let us therefore consider this court’s decision in the 
Holtz case. In that case it appears that plaintiff pi|r- 
chased certain furniture from defendant. Thereafteif a 
dispute arose as to the amount of the account between 
the parties. The defendant then wrote a letter to plain¬ 
tiff, advising her that unless she made a substantial 
payment by September 5, they would be forced to plhce 
the account in the hands of their legal department for 
collection. Later, defendant sent plaintiff a telegram, 
advising her that drastic action would be taken unkiss 
she visited their office immediately. 


This court said that: j 

“A writing concerning a person who is not| a 
trader or mei:phant, or engaged in an occupation 
where credit is essential to success, charging that 
he failed to pay a just debt, is not libelous per se, 
and a declaration in libel making such an allega¬ 
tion without alleging special damages is de¬ 
murrable.” (Italics ours.) I 

In the Holtz case there had been a prior course | of 
dealing between the parties and the plaintiff was in¬ 
debted to the defendant, although the amount wasi in 
dispute. There was merely a charge of a failurel to 
pay a just debt and this court correctly held that sijich 


18 


charge was not libelous per se. There was no imputa¬ 
tion of a falsehood or want of veracity; no charge of 
deliberately evading payment of a just debt or of dis¬ 
honest conduct. The facts of that case and the instant 
case are entirely dissimilar, and the cases are readily 
distinguishable. It is respectfully submitted that the 
lower court was clearly mistaken as to the import of 
this court’s ruling in the Holtz case. This conclusion 
seems to be so palpably plain that extended argument 
is unnecessary. The principle decided in that case does 
not have any bearing on the issues here, under any con¬ 
ceivable hypothesis. 

Condusion. 

It has been shown that in accordance with the rule 
enunciated by this court that the written charges tend 
to bring plaintiff into contempt, ridicule and disgrace. 
Hence, they are libelous per se, as it is not necessary 
that they charge a criminal offense also. Inasmuch as 
they are libelous per se, it was not necessary to allege 
or prove special damages. The correctness of this 
general proposition cannot be seriously disputed by the 
defendants. It is, therefore, respectfully submitted 
that the lo’W’er court erred in sustaining the demurrer, 
and hence the judgment of the lower court should be 
reversed. 

Respectfully submitted, 

^ JAMES M. EARNEST, 

Woodward Building, 
Washington, D. C., 
Attorney for Appellants 
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IN THE 


tHmteti States; Court of ^i^eals 

FOR THE DISTRICT OF COLUMBIA j 

OcxoBEB Teem, 1936. j 

No. 6889. 

EIa-thleen Cabter Cohen, Appellant, j 

V. j 

Marx Jewelry Company, A Corporation, and 
Charles Greeman, Appellees. 

BRIEF FOR APPELLEES. j 

STATEMENT OF THE CASE. j 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colujn- 
bia, sustaining a demurrer, filed by the Appellees to 
the Appellant’s Declaration and to the dismissal of 
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said action on Appellant’s election to stand on the Dec¬ 
laration as filed. 

The Declaration is for damages for an alleged libel, 
based upon the following letter, sent by the Appellees 
to Appellant’s employer: 

May 19, 1936. 

‘ ‘ Chief Clerk, 

Soil Conservation 
Dept, of AgTiculture, 

Spartensburg, S. C. 

• 

Dear Sir: 

We are taking the liberty of calling to your at¬ 
tention the indebtedness of one of your employees, 
a Miss Kathleen Carter, and in so doing we are en¬ 
closing letters w’hich will prove our claim, by her 
signature^ 

You will find a copy of our letter to her on Au¬ 
gust 2nd, her letter to our attorney, Mr. Hirshman, 
on July 27th, and her recent letter, denying the 
claim, on April 25th, 1936. 

If you will check the signature on the last letter 
received and the letter to Mr. Hirshman, you will 
find they are identical, and we feel that Miss Car¬ 
ter is deliberately evading payment of a just debt. 
The balance due is still $4.50, and we have received 
no paynaent since May 20, 1935, at which time she 
was employed in the local branch of the Agricul¬ 
ture. 

We will greatly appreciate anything you may do 
for us in this matter, and ask that you kindly re¬ 
turn the enclosed letters for our files. We are en¬ 
closing a stamped envelope for this purpose. 

Thanking you in advance. 

Yours very truly, 

MARX JEWELRY COMPANY 
: By CHAS. GREEMAN, 

Credit Manager.” 
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To this Declaration, the Appellees filed a general dej- 
murrer, alleging that the Declaration did not set fortlji 
any cause of action, and that the writing complained of 
was not libelous per se and no special damages were al¬ 
leged. 

The Court, after oral argument on the demurrer’, 
sustained the same, and, on Appellant’s election to 
stand on the Declaration, as filed, the cause of action 
was dismissed. j 

ARGUMENT. ! 


It is respectfully submitted that the action of the 
Trial Court below in sustaining the demurrer to the 
Declaration, on the gi*ound that the writing complained 
of is not libelous per se, is correct. 

The great w’eight of authority is to the effect that a^n 
alleged writing concerning a person who is not a meir- 
chant or trader and to whom credit is not essential j:o 
success, charging failure to pay a debt is not libelois 
per se. j 

The United States Court of Appeals for the District 
of Columbia in the case of Holtz v. National Furniture 
Company, 61 App. p. 80, speaking through Mr. Chief 
Justice Martin, in recognizing and affirming this prin¬ 
ciple of law, stated: 

“ (2) A writing concerning a person who is not 
a trader or merchant or engaged in an occupation 
where credit is essential to success, charging that 
he failed to pay a just debt, is not libelous per se, 
and a declaration in libel making such an allega¬ 
tion without alleging special damages is demur¬ 
rable. 

‘‘As respects a charge of failure to pay debts, 
without any imputation of insolvency, it seems to 
be settled that a writing containing the mere stalte- 
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ment that a person who is not a trader or merchant, 
or engaged in any vocation wherein credit is nec¬ 
essary for the proper and effectual conduct of his 
business, owes a debt and refuses to pay is not li¬ 
belous per se, and does not render the author or 
publisher of such statement liable without proof 
of special damages. Such a statement does not in 
a legal sense necessarily expose the person of 
whom it is said to public hatred, contempt, or ridi¬ 
cule, nor does it degrade him in society, lessen him 
in public esteem, or lotver him in the confidence of 
the Community. 17 K. C. L. 299. (Italics sup¬ 
plied) 

‘‘This subject is exhaustively treated in Stan- 
nard v. Wilcox & Gibbs Sewing Machine Company, 
118 Md. 151 84, 42 L. K. A. (N. S.) 515 Ann. Cas 
1914B, 709, the reported syllabus reading in part 
as follows: ‘ S. was not in business on his own ac¬ 
count, but was the local manager of a non-resident 
corporation; a letter was written to his employers 
calling attention to the fact that S. had neglected 
and refused to pay a bill for goods ordered by his 
wife, for whose payment he was responsible; the 
statements in regard to him in no way related to 
the manner of his performance of his duties as 
manager for his employers or charged him with 
being unfit for their proper performance; nor did 
he lose his position because of the letter in ques¬ 
tion. In a suit brought by him, against the writer 
of the letter for libel, it was not stated or sug¬ 
gested that he had any occasion for the use of 
credit or that his credit had been in any way im¬ 
paired'or affected. Held that the letter could not 
be regarded as actionable per se and the declara¬ 
tion was demurrable.’ Hanaw v. Jackson Patriot 
Co., 98 Mich. 506, 57 N. W. 734; McDermott v. 
Union Credit Co., 76 Minn. 84. 78 K W. 967, 79 N. 
W. 673; McDonald v. Lee, 246, Pa. 253, 92 A. 135, 
L. R. A. 1916B, 915; Newel, Slander and Libel, 
(4th Ed) 34.” 



5 


Recently decided cases uphold the same doctrine. 
Thus, in the case of Estes \\ Sterchi Bros,, Inc., 179, 

E. 22 (Ga.), decided, February 20,1935, the Court said: 

‘‘Words which are plain and not unambiguous 
and do not impute a crime, cannot by innuendo 
have their meaning enlarged and extended so as 
to impute crime. ♦ * * j 

“A petition which alleges that the defendai|t 
wrote to the employer of the plaintiff that tl^e 
latter owed the defendant a sum of money ai^d 
persisted in retaining money that was due defen¬ 
dant, in spite of defendant’s many appeals for pay¬ 
ment, does not charge the plaintiff ^vith the com¬ 
mission of a crime, but merely charges the plaiii- 
tiff with a debt which he refuses to pay and where 
it appears that plaintiff was a mere employee of 
the person to whom the words were directed and 
no special damages were alleged or proved, al¬ 
though the words may be false, the petition fails to 
set out a cause of action and a general demurrer 
was properly sustained.” 

So also in the case of Liebel v. Montgomery Ward d 
Company, 62 Pacific 2, 671, decided, November 21, 
1936; the Court said, speaking of an alleged slander: 

“There is nothing in the records to indicate tjie 
plaintiff’s ability as a stenographer was brougjlit 
into question and a statement that she did not phy 
her bills promptly, whether true or not, raises ho 
question as to her ability as a stenographer. Plain¬ 
tiff was not injured in the occupation out of which 
she earned her livelihood. • * 

A case in point is that of Porak v. Sweitzer, 278, I’a- 
cific 683. In that case the complaint alleged that the 
defendant was a retail merchant and that the plaintiff 
was a resident of the same town, depending upon her 
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earnings as a bookkeeper for a livelihood; that the de¬ 
fendant was a member of the ‘‘Honor System”, an 
association of merchants and professional men, en¬ 
gaged in business in the same town, which organiza¬ 
tion published reports of delinquent debtors; that dur¬ 
ing the month of April, 1926, defendant caused nu¬ 
merous communications to be sent by mail to the plain¬ 
tiff from the “Honor System”, advising plaintiff it 
was indebted to the defendant in the sum of $12.50; 
that plaintiff was not indebted to the defendant and 
that subsequently the name of plaintiff was published 
in a delinquent debtors list, showing that she was in¬ 
debted in the amount named. In sustaining a general 
demurrer, the Court stated; 

“As respects a charge of failure to pay debts 
without any imputation of insolvency, it seems to 
be well settled that a writing containing the mere 
statement that a person who is not a debtor or 
merchant nor engaged in any vocation wherein 
credit is necessary for the purpose and effective 
conduct of his business, owes a debt and refuses to 
pay, or owes a debt which is long past due, is not 
libelous per se and does not render the author or 
publisher of such statement liable without proof 
of special damages.” • • * 

“This question has frequently arisen in cases 
where a person’s name has been published in what 
is known as a ‘black list’, or ‘dead beat list’ of 
some mercantile association or agency and it has 
been almost universally held that when the per¬ 
son’s name has been published with a statement of 
the amount he owes, the publication is not libelous 
per se.” 

To the same effect is the paragraph contained in 17 
R. C. L. page 299, paragraph 38, “Libel & Slander”, 
“Imputations of failure to pay debts”, which quotes 


some of the language of the court in Porak v. Sweitzef, 
supra. 

So also is the case of Wrought Iron Range Co, 
Boltz, 123 Miss. 550. 

In the case of Stannard v. Wilcox d Gibbs Sewi 
Machine Company, supra, which is cited at length, \n 
the case of Holtz v. National Furniture Compariy 
supra, the Maryland Court said concerning a lett(jr 
which was written to Mr. Stannard’s employer about 
a debt contracted by Mrs. Stannard and xmpaid: 

‘‘In this case Mr. Stannard was not in businefss 
on his own account, he was the local manager for 
a non-resident Corporation. It is not alleged, or 
suggested that he had any occasion for the use of 
credit or that his credit would in any way be iih- 
paired or affected. The statements in regard to 
him in no way related to the manner of his pdr- 
formance of his duties as manager of the Holmds 
Electric Protective Company, or charge him with 
being unfit for the proper performance of theijn, 
nor did he lose his position because of the letter 
in question, in which case he would have sustained 
special damage. Under these conditions and ap¬ 
plying the rule of law already stated, the letter 
cannot be regarded as actionable per se and tie 
Trial Court committed no error in sustaining t!tie 
demurrer. 

“That the letter was actuated by malice is ad¬ 
mitted by the demurrer and apparent by the paper 
itself and deserving of the most emphatic reprota- 
tion, but that will not justify this Court in depait- 
ing from well established principles upon so im¬ 
portant a subject. ’ ’ ^ 

It will also be seen from examining the Declaration 
herein that the appellees, in calling the attention of Ap¬ 
pellant’s employer to her alleged indebtedness to I it 



also forwarded appellant’s letter to it, denying the 
claim, showing that the appellees herein were not actu¬ 
ated by any malice in attempting to collect what was 
considered a just obligation, for by the letter com¬ 
plained of it was presenting both sides of this matter 
to the attention of the appellant’s employer for his de¬ 
cision. 

Eespectfully submitted, 

Simon Hikshman, 

Attorney for Appellees, 

Woodward Building, 
Washington, D. C. 










